4.2  TheDeputy of St. Martin (Chairman of the Social Affairs Scrutiny Panel):

At the States meeting on the 18th January 2006,Siweual Offences (Jersey) Law 200-

(P.196/2005) was referred to the Corporate Senacelsthe Social Affairs Scrutiny Panels for

consideration of a formal review in accordance V@tanding Order 79 of the Standing Orders of

the States of Jersey. As Chairman of the Sociti’sfPanel | have to report back to the States

Assembly on the course of action the Social Aff&sutiny Panel proposes to take. It is the

opinion of the Panel there are 3 distinct areasrésrew within the proposed legislation in

question.

1. Whether it is necessary to pass the legislaticorder to adhere to the Human Rights

legislation, namely the European Convention on HuR@hts. We believe this is an
area which comes within the remit of the Corpofaevices Panel.

2. Whether enough consultation has been conductesspect of the social implications
of the proposed legislation; and
3. Similar changes to those proposed in the SexuatnOffs Jersey Law have been

adopted in the UK with supporting legislation redgtto the abuse of a position of

trust.. However, it has not been proposed thatsthelar supporting legislation is

introduced in conjunction with the Sexual Offen¢ésrsey) Law.
The Panel has reviewed the background papers fierhlome Affairs Department as well as the
documentation from the Law Officers’ Departmente tformer Legislation Committee, the
Department of Health and Social Services and theaBment of Education, Sport and Culture.
The former Legislation Committee asked for commédrim the former Education, Sport and
Culture Committee and the Health and Social Sesvicemmittee (Legislation Committee Act
No. A4 of the 5th November 2004 and No. A4 of tmd Becember 2004). Subsequently both
former Committees considered the request in Fepr2@05 (Committee Acts Nos. A3 and A21
refer) and as a consequence both Committees reguiestmal comments to be prepared on the
proposed legislation. The Panel has not been geowivith any evidence of the comments being
presented by the Health and Social Services Comnittor any evidence of the comments being
forwarded to the former Legislation Committee oe former Home Affairs Committee which
assumed responsibility for the Sexual OffencesséjgrLaw in July 2005. However, a former
Education and Sport Committee Act has been trackadhwrecords that it had considered
comments relating to the Sexual Offences (Jersaw) @n the 27th April 2005. The comments
were recorded in Committee Act No. B9 of 27th A®RDO5. It was requested that these
comments be forwarded to the Legislation Committesyever, the Panel has not been provided
with evidence that these comments were receivedlisgtussed by the former Legislation
Committee or the Home Affairs Committee. In aduditithe Panel has not been provided with
any evidence of consultation with external orgaross or with the general public. The Panel
recommends that the Home Affairs Minister carrie$ wide consultation before drafting the
appropriate legislation. In addition, the Pangjuests that the evidence of that consultation be
provided to it prior to the proposed legislationngebrought back to the States. Consequently,
the Social Affairs Scrutiny Panel strongly recomaiemhat the debate on the proposed Sexual
Offences (Jersey) Law does not go ahead untikthisse of action has been undertaken.

Deputy C.J. Scott Warren:

I think | should point out, Sir, that on the fougaragraph from the bottom which starts: “The
former Legislation Committee”, the Chairman read loig sentence incorrectly in that he said:
“The Panel has not been presented with any evidehtiee comments being presented by the
Health and Social Services Committee.” It is: “.irlgepresented back to the Health and Social
Services Committee” so it is a completely differer@aning. Thank you.

Senator M.E. Vibert:
Similarly, | think language is very important whased in a document that is put out like that
and the third paragraph from the bottom statesweéier, former Education, Sport and Culture



Committee Act” as presently put at the time, Sisays: “...has been traced.” Well, | find that a
very odd use of the word “traced”. It gives thepmession that it was difficult to find. In fact,
before this was started, | referred to that Aciniy speech on 18th January and we discussed it
and as soon as it was requested, we providednt the department. So, you can hardly say it
has been traced, it was there all the time. Alsoy important with language, it says it accepts
that that Act existed and that my Committee reqeeshese comments be forwarded to the
Legislation Committee. It goes on to say thatRheel has not been provided with evidence that
these comments were received or discussed by tiraefolLegislation or Home Affairs
Committee. | wonder did the Panel have any evidéhat it was not received and not discussed
because that is normal procedure. One Committed tss send an Act to another Committee
and it got there and | think one needs to be vargfal, particularly in Scrutiny Panels, on the
language they use in describing a series of events.

The Deputy of St. Martin:

Yes, Sir, that is a fair question. Can | say that Scrutiny Panel requested information from
both Committees for it to be returned to the SaguPanel by Thursday of last week. As up to
Friday last week, when our draft was presentetiedChairman’s Panel, that information had not
been forwarded to us from the Education Departmekewise, | had asked our Scrutiny
officers to check with the Greffier or the GreffeDepartment to ensure that any minutes
appertaining to any of the correspondence with Hiealth and Education Committees were
forwarded to the Scrutiny Panel. No records wermdl. In actual fact when we say the word
“traced”, these were submitted to our office ongsterday lunchtime and as a result it caused
our officers tremendous amount of work in tryingaggto trace what had happened to the
legislation in the Committee Acts. Can | say | cery speak on behalf of the officers that they
have checked and double-checked and, again, thex@riecord has been found to show that the
Committee Acts were received by the Legislation @Gottee nor the Home Affairs Committee.

4.2.1 Senator W. Kinnard:

If 1 could just ask the Chairman a couple of questiif | may on the last paragraph because
obviously | want to be clear about what is beingopreamended here. First of all, the Panel is
recommending that the Home Affairs Minister caroes wide consultation. Can | be clear as to
what extent that wide consultation is to go? QJetnis is an issue that really has very divided
opinions and is therefore the Panel recommendiagltbonsult all of the adult population of the
Island or perhaps a representative sample in dutigreonstructed survey and how long indeed
would the Chairman expect for this work to be @rout? If he does not mean something of
that ilk, Sir, what is the point of the wide cortatibn? | think | need to be clear about thate Th
second question, Sir, that particular sentence gwedo talk about appropriate supporting
legislation. Which legislation is it he is wishinge to consult widely upon?

The Deputy of St. Martin:

| am sure the Minister of Home Affairs does not wmbe really told what consultation means,
but if you listen to my report - my statement made it clear that in the penultimate paragraph:
“In addition the Panel had not been provided witly @avidence of consultation with external
organisations or with the general public.” | thinkeard this morning the Constable of Grouville
had made mention that at least 2 organisationsblead in touch with him and | know 2 had
been in touch with our Scrutiny Panel. So, thgust an example of some of the organisations
that have not been consulted. | think it would ibeumbent upon any Committee or any
Ministry to ask the public for their views and, @jurse, we expect there will be diverse views.
However, | think as part of the consultation pracethose people should be given the
opportunity to express those views and as indeeduasstatement says, we have seen no
evidence of any consultation. The other questias @ do with what legislation has not been
introduced alongside the Sexual Offences Act.s Iguite clear that is the situation about the



abuse of trust and | would hope that the Home Adfélinistry would ensure that piece of
legislation goes along hand in glove with the Séfféences Law.

Senator W. Kinnard:

| am sorry | must be clear. If | am being givejola by this House, to come back to this House, |
must be assured that | can satisfy the House oégsirements. Sir, | do need to know what the
Panel requires me to do in terms of wide consoltatiConsultation has to be meaningful and on
an issue such as this you are going to get vengefivviews. 1 think, Sir, | have no problem
consulting with particular groups such as the 2tmeard this morning, but | must be clear about
what this House is intending. Are they intending Wide consultation some sort of
representative survey of maybe 1,000 residents®thay expecting me to ask every single adult
of their opinion? Because if we just have a JEBnghin or some other sort of poll, we know
that that is not a representative poll and is gaobge most likely slanted by those who have a
particular strong opinion and it will be the silemajority who perhaps do not expect that
opinion. | must be clear, Sir, what does the Pax@lect me to do in terms of consultation
because | need to know what will satisfy them?

The Deputy of St. Martin:

| must reply, Sir, | find it rather embarrassinghtave to tell a Minister what consultation means.
Surely consultation means exactly what that wong saconsult with the organisation, consult
with the public as we have said in our penultimpsragraph of our statement. Wide
consultation means - and again | repeat, -congulivith the general public and those
organisations which have not been consulted witlate.

The Deputy of St. John:

| would like some assurance from the Chairman ef @ommittee that he will not take into
account unscientific surveys such as the JEP suamédythat the sort of sampling that Senator
Kinnard has alluded to we do undertake. Sciensémpling is very effective. Random surveys
by the public such as media surveys are definitety | would like some assurances they will
not be taken into consideration.

The Deputy Bailiff:
He has asked for assurance.

The Deputy of St. Martin:

Well, | would hope in the first instance that itivbe the Minister for Home Affairs who will
consider this. The role of Scrutiny is to ensure proper scrutiny or the proper consultation
process has been carried out. Once we have hadgbe from Home Affairs, Sir, we will then
ensure that if, indeed, we do not feel the rightstdtation has been carried out, we on the
Scrutiny Committee have to do it ourselves.

4.2.2 Deputy G.W.J. de Fayeof St. Helier:

| find myself slightly baffled by this line of quigsning because it seems to me that the Scrutiny
Panel is simply not in a position to instruct thenke Affairs Department to carry out any
consultation. In fact, | have to point out to fheputy of St. Martin it seems to me that if the
Scrutiny side feel strongly about carry out a cdtasion it should be down to Scrutiny.

The Deputy Bailiff:
Deputy, we need questions, not statements.

Deputy G.W.J. de Faye:



| would like to ask the Deputy of St. Martin, doae feel he is not reneging on his
responsibilities as a Scrutiny Panel Chairman taloet his own consultation?

The Deputy of St. Martin:

Again, in the statement we make it clear that welctdind no evidence whatsoever of any
consultation. In fact, we could not find any evide of the comments which were requested
from the Health Committee even being drafted. 1Sould have thought that before the Home
Affairs Committee could draft their report and posjtion, those comments would be vital to its
report. In fact, that was some of the concerngsesged by Members in the debate 2 weeks ago,
the lack of consultation even with the Committe&g, it is not for us to tell the Home Affairs
what to do, but what we are recommending is thegatoy out this wide consultation before the
matter comes back to the States.

The Deputy Bailiff:
One more question, then the 10 minutes will haysres.

4.2.3 Deputy C.J. Scott Warren:

I would like to ask the opinion of the Chairman Sdcial Affairs Scrutiny Panel whether he
believes and will be pushing for legislation regagdthe abuse of a position of trust to go hand
in hand with this legislation.

The Deputy Bailiff:
| think that has already been made clear.

The Deputy of St. Martin:
Yes, Sir, we are suggesting that, yes.

4.24 Senator M.E. Vibert:

Just to make clear, because | have read the stateand | do not find it very clear at all. |
understood that the idea of the reference was thetiBy Panel would come back and make a
clear statement of whether it was going to underscutiny or not. In fact, may | complement
the Corporate Services Scrutiny Panel who say Hiesd reasons the Panel has decided to
undertake a scrutiny review. In the Social Afféasrutiny Panel we have no such statement of
whether a scrutiny review will be undertaken or aotl what | would like to know is it yes, no,
or maybe, and if it is maybe my concern is thattiimetable is stretching on and on. Surely the
Scrutiny Panel must decide whether it wishes tatsgse or not.

The Deputy of St. Martin:

The Scrutiny Panel will scrutinise it, however, Wi are saying at the moment is there has
been very little to scrutinise because the prooésonsultation et cetera has not been carried
out. So, quite clearly, Sir, the answer will bes.ye

The Deputy Bailiff:

Deputy, we have to be clear about this. Your statg certainly does not say that your Scrutiny
Panel wishes to have the matter referred to iséoatiny. Now, are you saying you do now wish
to have it referred to you for scrutiny?

The Deputy of St. Martin:
Yes, Sir, the matter will be scrutinised.

The Deputy Bailiff:



You must tell the Assembly whether you wish to havweferred to or not. Now, what is your
answer?

The Deputy of St. Martin:
Well, Sir, the situation is that we have had naghyet to scrutinise. When we have got
something to scrutinise, then we will do so.

The Deputy Bailiff:
Is the answer yes or no?

The Deputy of St. Martin:
The answer is no.

The Deputy Bailiff:

No, very well. The answer is no. Can we just learcnow, because under Standing Order 79
the Chairman of the respective Scrutiny Panel diasturn to the Assembly and confirm whether
or not he or she wishes to have the propositioarred to the Panel for scrutiny. The Panel
chaired by Deputy Ryan has stated that it doese Fdnel chaired by the Deputy for Martin has
said that it does not. What this means now is thatmatter is referred for scrutiny by the

Corporate Services Scrutiny Panel and the Assemblst fix a date at which the debate on the
law is to resume. Deputy Ryan has asked for 8 suedkas the Assembly agreed to 8 weeks?
Accordingly, it seems to me, as the Assembly agrbes it should be noted therefore this matter
will resume for debate on the 28th March.

The Deputy of St. Martin:

| am rather confused here because the difficultySmrutiny Panel has had and we are trying to
be absolutely fair to the Home Affairs Committeeieth) it is quite apparent, did not carry out

the consultation beforehand and clearly beforelangtcan go forward the Scrutiny Panel would

have to have evidence of that consultation andresaying, Sir, that until that...

The Deputy Bailiff:
| am afraid you have had your opportunity. Youdiaaid you do not wish to have it referred to
you. The Assembly has now taken this decision. nidst move on.



